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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
RUBIN TOLEDO,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 48866-2021
BANNOCK COUNTY
NO. CR03-18-12180
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
After Rubin Toledo pled guilty to two counts of felony criminal possession of a financial
transaction card, the district court withheld judgment and placed him on probation for three
years. After Mr. Toledo admitted to violating his probation for the second time, the district court
revoked his withheld judgment, imposed a sentence of four years, with two years fixed, and
retained jurisdiction. On appeal, Mr. Toledo asserts the district court abused its discretion when
it imposed an excessive sentence.
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Statement of the Facts & Course of Proceedings
Mr. Toledo pled guilty to two counts of felony criminal possession of a financial
transaction card in November 2018 (R., pp.53-59, 61-64), and the district court withheld
judgment and placed him on probation for three years. (R., pp.75-80.)
In April 2019, the district court approved thirty days of discretionary jail time upon the
request of Mr. Toledo’s probation officer due to Mr. Toledo’s lack of his progress on probation.
(R., pp.89-94.)
The State filed a motion for a probation violation in October 2019. (R., pp.103-04.) Two
months later, Mr. Toledo admitted to violating his probation (see R., pp.101-04, 116), and the
district court continued his probation, with the condition that he successfully complete the
Sherriff’s Help And Recovery Environment (“SHARE”) program. (R., pp.118-23.)
In April 2021, the State filed another motion for a probation violation. (R., pp.130-34.)
Mr. Toledo admitted to violating his probation by consuming alcohol and committing the
following misdemeanor offenses: excessive DUI, driving without privileges, and/or driving
without an invalid driver’s license, and failing to provide insurance. (Tr., p.10, L.23 – p.12, L.2.)
At the disposition hearing in late May 2021, the State recommended that the district court revoke
Mr. Toledo’s withheld judgment and impose a sentence of four years, with two years fixed, and
retain jurisdiction (a “rider”). (Tr., p.17, Ls.16-25.) Defense counsel recommended that the
district court revoke Mr. Toledo’s withheld judgment, but return him to probation, and impose an
underlying sentence of three years, with one year fixed. (Tr., p.20, L.23 – p.21, L.10.) The
district court revoked Mr. Toledo’s withheld judgment and imposed the sentence requested by
the State: four years, with two years fixed, with a period of retained jurisdiction. (Tr., p.27, L.4 –
p.28, L.19; R., pp.140-42.) Mr. Toledo timely appealed. (R., pp.140-42, 145-47.)
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Mr. Toledo also filed a Criminal Rule 35 motion. (R., pp.143-44.) The district court has
not yet ruled on this motion.

ISSUE
Did the district court abuse its discretion when it imposed an excessive sentence of four years,
with two years fixed, and retained jurisdiction, upon revoking Mr. Toledo’s withheld judgment?

ARGUMENT
The District Court Abused Its Discretion When It Imposed An Excessive Sentence Of Four
Years, With Two Years Fixed, And Retained Jurisdiction, Upon Revoking Mr. Toledo’s
Withheld Judgment
Mr. Toledo asserts that, given any view of the facts, his aggregate sentence of four
years, with two years fixed, with a period of retained jurisdiction, is excessive. Where a
defendant contends that the sentencing court imposed an excessively harsh sentence, the
appellate court will conduct an independent review of the record giving consideration to the
nature of the offense, the character of the offender, and the protection of the public interest. See
State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.’” State v. Jackson, 130 Idaho 293, 294 (1997) (quoting State v. Cotton, 100 Idaho
573, 577 (1979)). Mr. Toledo does not allege that his sentence exceeds the statutory maximum.
Accordingly, in order to show an abuse of discretion, he must show that in light of the governing
criteria, the sentence was excessive considering any view of the facts. Id. The governing criteria
or objectives of criminal punishment are: (1) protection of society; (2) deterrence of the
individual and the public generally; (3) the possibility of rehabilitation; and (4) punishment or
retribution for wrongdoing. Id.
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Appellate courts use a four-part test for determining whether a district court abused its
discretion: “whether the trial court: (1) correctly perceived the issue as one of discretion; (2)
acted within the outer boundaries of its discretion; (3) acted consistently with the legal standards
applicable to the specific choices available to it; and (4) reached its decision by the exercise of
reason.” State v. Bodenbach, 165 Idaho 577, 591 (2019) (quoting Lunneborg v. My Fun Life,
163, Idaho 856, 863 (2018)).
Here, Mr. Toledo asserts the district court abused its discretion by imposing an excessive
sentence under any reasonable view of the facts. Specifically, he contends the district court
should have imposed a lesser sentence, in light of the mitigating factors, including his
tumultuous childhood, mental health issues, and his substance abuse and its longstanding impact
on his life.
Mr. Toledo had an extremely difficult childhood. The Court of Appeals
has recognized that a defendant’s “extremely troubled childhood is a factor that bears
consideration at sentencing.” State v. Williams, 135 Idaho 618, 620 (Ct. App. 2001). Mr. Toledo
never knew his biological parents, and was raised in various foster homes until he was about
. (PSI, p.11.) He was exposed to drugs, pornography, and
violence at a young age. (PSI, p.11.) Mr. Toledo stated that “[e]very imaginable thing you have
heard that happens (badly) to children in foster care I was exposed to and had done to.” (PSI,
p.11.) Mr. Toledo reported that being raped, beaten, cruelly punished for no reason, and forced to
perform sexual acts, were a “regular and common thing” for him. (PSI, p.11.) He said he does
not have one single happy or favorite childhood memory. (PSI, p.11.) He never went to a
birthday party or had his own birthday party, and never had sleepovers or “other such moments”
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with friends. (PSI, p.11.) Mr. Toledo explained that he moved around to different homes, so
“having a real best friend was outta the question.” (PSI, p.11.)
Considering his troubled childhood, it is no surprise that Mr. Toledo eventually
developed mental health issues. “[T]he defendant’s mental condition is simply one of the factors
that must be considered and weighed by the court at sentencing.” State v. Delling, 152 Idaho 122,
132 (2011). Mr. Toledo has struggled significantly with depression throughout his life, beginning
during childhood. (See PSI, pp.11, 16.) After the deaths of his two young daughters, Mr. Toledo
fell deeper into depression. (PSI, pp.13, 16.) He admitted that he drinks alcohol to deal with the
pain from losing his daughters, and stated that he struggles the most during the months his
daughters were born. (PSI, p.16.) Mr. Toledo reported that in the 18 months prior to his arrest for
the instant offense, his depression became significantly worse after he was attacked on two
different occasions while he was living in Washington, D.C. (PSI, pp.16, 33.) He reported that
after the second attack, he was in a coma for two months after he was thrown from a two-story
building and “left for dead.” (PSI, pp.11, 16.) After he recovered from the second attack, Mr.
Toledo returned to Idaho in hopes of getting in contact with his biological family. (PSI, p.16.) He
indicated that this was the worst decision he could have made because he discovered that his
biological father had recently drowned, and his biological mother had overdosed. (PSI,
pp.11,16.) Mr. Toledo has struggled with not being able to get any answers about his biological
family, and admitted this contributes to his depression. (PSI, p.16.) The Global Appraisal of
Individual Needs (“GAIN”) assessment noted that Mr. Toledo met the criteria for a major
depressive disorder diagnosis. (PSI, pp.33, 35.)
Like many addicts, Mr. Toledo uses alcohol to cope (PSI, p.16.), and the majority of his
criminal history stems from his substance abuse issues. (See PSI, pp.7-10.) The impact of
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substance abuse on the defendant’s criminal conduct is “a proper consideration in mitigation of
punishment upon sentencing.” State v. Osborn, 102 Idaho 405, 414 n.5 (1981). Mr. Toledo first
started drinking alcohol when he was

and recognizes that he will always be

an alcoholic. (PSI, p.16.). He explained that he drinks alcohol to deal with his loneliness and
depression. (PSI, p.16.) Mr. Toledo reported that he was sober for about four years, however,
after the death of his second daughter, he relapsed. (PSI, p.17.) Mr. Toledo admitted that he
struggles more around the time of his daughters’ birthdays, and acknowledged that different
things trigger memories of his daughters, such as seeing families together, and knowing he will
not be able to have that. (PSI, pp.16-17.) He reported that he drinks alone to deal with his pain.
(PSI, pp.16-17.) The GAIN evaluation noted that Mr. Toledo meets the criteria for severe alcohol
use disorder. (PSI, pp.23-25.)
Despite his tumultuous childhood, mental health issues, and severe substance abuse
problem, Mr. Toledo has shown a willingness to try to overcome his addiction and turn his life
around. Mr. Toledo does not blame his choices and actions on his upbringing or the other
negative life experiences he has endured. (PSI, pp.7, 11, 20.) He recognizes that alcohol is a very
significant problem for him, and admitted that he has a hard time dealing with grief, which led to
his recent relapse and probation violations. (PSI, p.7; Tr., p.24, Ls.16-19.) Mr. Toledo explained
that he has been through three different sponsors throughout his time on probation, as his first
two sponsors relapsed during the coronavirus pandemic. (Tr., p.22, Ls.19-20.) Mr. Toledo started
making progress with his most recent sponsor, but started to struggle when he could no longer
get in contact with him. (Tr., p.22, L.7 – p.23, L.19.) Mr. Toledo further explained that he lost
seven people in the last year, including his sister. (Tr., p.22, Ls.9-15.) When he found out about
his sister’s death, he tried to reach out to his sponsor for support, but due to the coronavirus
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pandemic, many resources were unavailable, and Mr. Toledo was unable to reach him. (Tr., p.22,
Ls.9-19, p.23, Ls.9-19.) As a result, Mr. Toledo turned to alcohol to cope with his grief.
(Tr., p.19, Ls.1-7, p.24, Ls.14-19.) Although he participated in a twelve-month, court-ordered
alcoholics anonymous (“AA”) program in 2009, Mr. Toledo has never had the opportunity to
participate in any real long-term grief counseling, and he has expressed a desire to do so. (PSI,
p.17; Tr., p.24, Ls.10-23.) In addition, Mr. Toledo paid off all of his financial obligations in this
case, and paid ahead on his cost of supervision. (Tr., p.19, Ls.10-14.)
Proper consideration of these mitigating factors supported a more lenient sentence. In
light of these facts, Mr. Toledo submits that the district court did not exercise reason, and thus
abused its discretion, by sentencing him to four years, with two years fixed, and retaining
jurisdiction. He asserts the district court should have imposed a lesser sentence.

CONCLUSION
Mr. Toledo respectfully requests that this Court reduce his sentence as it deems
appropriate.
DATED this 29th day of September, 2021.

/s/ Kiley A. Heffner
KILEY A. HEFFNER
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 29th day of September, 2021, I caused a true and
correct copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
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